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MEMORANDUM AND ORDER
This matter is before the court on the notions of defendants Butch

Pennewel | , Farnmers El evator and Exchange Co. of Mnroe City (Farners
El evator), and Harvey Turner for summary judgnent (Docs. 30, 31, 36),

the notion of defendant Farmers El evator to bar the expert opinions of
Mark Ezra (Doc. 34), the notion of Farnmers El evator to bar new opi nions
of Mark Ezra (Doc. 44), and the notion of Harvey Turner to strike (Doc.
52). The parties have consented to the authority of the undersigned
United States Magi strate Judge pursuant to 28 U . S.C. 8§ 636(c). (Doc.

13.) A hearing was held August 31, 2006.

Pl eadi ngs
Plaintiff Robert L. Daniels brought this action against Farners

El evat or, Pennewel |, and Turner, alleging that he was i njured when using
a defective auger.! Daniels alleges in his amended conplaint that on
July 7, 2003, he was enployed as a truck driver for Pike Feeds, Inc.

and was sent by his enployer with a truck to Pennewell’s farmin Monroe
County, M ssouri, to pick up a load of cattle feed. Daniels alleges he
assisted Pennewell with loading the feed into the truck froma grain
bi n, using an auger | oaned to Pennewel | by Farners El evator. He alleges
that the auger had been sold by Turner to Farners El evator and that the
auger had been nodified by Turner before selling it to Farmers El evator

1t is undisputed that this auger is a piece of farmequi pment used
to transfer grain or feed fromone |ocation to another



by adding a nmetal box to the feeder end, a hydraulic notor w thout a
kill switch, and other parts. Daniels alleges that these alterations
rendered the auger defective and unreasonably dangerous, because it
| acked a guard to prevent users frombeconi ng entangled in the auger and
bei ng i nj ured.

Plaintiff alleges that while hel ping Pennewel| |oad the cattle feed
into the truck, his left hand was entangled in the auger and he
sustained injuries. Daniels alleges he lost his left thunb and index
finger, his mddle finger is imobile and w thout sensation, his left
wrist is weakened, and his left hand, wist, and arm are pernmanently
scarred. He alleges he has undergone 12 surgeries and has suffered
great pain and nental anguish. (Doc. 24.)

Count | asserts a cl ai mof negligence agai nst def endant Pennewel |,
al | egi ng that Pennewel | supplied Daniels with an unreasonably dangerous
and unsafe auger, that Pennewell failed to inmediately shut down the
auger despite seeing plaintiff’s armentangled init, that he failed to
have another person shut it down, and that he failed to install the
proper guards on the auger.

Count 1l asserts a claimfor negligence against defendant Farners
El evator, alleging that it knew the auger was defective and that it had
a duty, when nmaking a bail nent of the auger to Pennewell, to supply the
auger in a safe condition to Pennewell.

Count 111 alleges a claimfor product liability against defendant
Tur ner. Daniels alleges that at the tinme Turner sold the auger to
Farmers Elevator, it was in a defective and unreasonably dangerous
condi tion because it |acked a guard, that when Daniels used the auger,
he did so in a manner reasonably anticipated, and that his injuries were
a direct result of the nodification. (Doc. 24.)

Def endant Pennewel | alleges as an affirmati ve defense that Daniels
is barred fromrecovery because he was contributorily negligent because
he operated the auger in a negligent and reckless manner. (Doc. 8).
Def endant Harvey Turner al so argues that any danages plaintiff suffered
were caused or contributed to by his own actions, because plaintiff
failed to use the auger as reasonably anticipated, failed to use it as
it was intended, and failed to take precautions that a reasonably
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prudent person would take. Turner also alleges that plaintiff’'s
injuries were caused by conditions and actions out of his control, and
that Mb. Rev. Stat. § 537.7622 protects himfromliability. (Doc. 9.)
Def endant Farmers El evator states as affirmative defenses that it owed
no duty to plaintiff, that the auger was state of the art, that
plaintiff assumed the risk, and that plaintiff msused the product.
(Doc. 10.)

Summary Judgnent St andard

Sunmary judgnment nust be granted, when the pleadings and proffer
of evidence denponstrate that no genuine issue of material fact exists
and the noving party is entitled to judgnent as a matter of |aw  Fed.
R Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986);
Union Elec. Co. v. Southwestern Bell Tel. L.P., 378 F.3d 781, 785 (8th
Cr. 2004). The court nust view the evidence in the I|ight nost

favorable to the nonnoving party and accord it the benefit of al
reasonabl e i nferences. Union Elec. Co., 378 F.3d at 785. A fact is

"material,"” if it could affect the ultimate di sposition of the case, and
a factual dispute is "genuine," if there is substantial evidence to
support a reasonable jury verdict in favor of the non-noving party.
Die-Cutting Diversified, Inc. v. United National Ins. Co., 353 F. Supp.
2d 1053, 1054-55 (E.D. M. 2004).

Initially, the noving party nust denonstrate the absence of an
issue for trial. Celotex, 477 U S. at 323. Once a notion is properly

made and supported, the nonnoving party may not rest upon the
allegations in its pleadings but nust instead proffer adm ssible
evi dence that denonstrate a genuine issue of material fact. Fed. R
Cv. P. 56(e); Howard v. Colunbia Pub. Sch. Dist., 363 F.3d 797, 800

2Thi s statute provides:

1. A defendant whose liability is based solely on his status
as a seller in the stream of commerce may be di sm ssed from
a products liability claimas provided in this section.

Mb. Rev. Stat. 537.762(1).



(8th Gir. 2004), cert. denied, 2004 W 2153070 (U.S. Nov. 1, 2004);
Krein v. DBA Corp., 327 F.3d 723, 726 (8th Cir. 2003).

Undi sput ed Facts

The record indicates that the following facts are wthout
substantial dispute. Plaintiff Robert L. Daniels is an individual who
resides inlllinois. He was, at all tinmes relevant, enployed as a truck
driver for Pike Feeds, Inc., which is located in Pittsfield, Illinois.
Pi ke Feeds is a distributor of feed for livestock. (Doc. 30 Attach. 2
at 1-2.) Defendant Farners Elevator is a corporation organi zed under

M ssouri law with its principal place of business in Mnroe County,
M ssouri. Farners El evator owned the auger at issue in the instant case
when the accident occurred. Def endant Harvey Turner, d/b/al/ Turner

Wel di ng and Manufacturing, is an individual who is a resident of
M ssouri. (Doc. 30 Attach. 2 at 1.)

Turner Welding and Manufacturing is in the business of general
repair of farm machinery, and perforns other welding work. (Doc. 37 at
2.) Turner is an authorized dealer for Luffland Industries, a conmpany
that sells augers. Turner does not advertise that he sells augers, but
could do so. (Doc. 36 Attach. 5 at 13-15.) Turner occasionally takes
instructions from the customers about how to specifically fix their
machi nes. Defendant Turner repaired and repl aced parts on the auger at
i ssue. VWhile he had it in his possession repairing it, the owner,
Donal d Shelton, decided to sell the auger. 3

Whil e Turner had the auger in his shop, Scott Hayes, on behal f of
def endant Farmers El evator, approached Turner about buying the auger.

3There is a dispute in the facts about whether Shelton sold the
auger to Turner, who in turn sold it to Farners Elevator, or whether
Turner held the auger for Shelton and Shelton sold it to Farners
El evat or . M ke Utterbeck, who worked for Farners El evator since 1976,
stated in his deposition that Farmers El evator bought the auger from
Turner. (Doc. 33 Ex. Cat 9.) Turner stated in his deposition that he
never owned the auger. (Doc. 36 Attach. 5 at 28.) Turner paid Shelton
$450 for the auger on June 21, 2000. That was the day Turner nade the
deal with Farnmers Elevator to nodify the auger. On July 7, 2000,
Farnmers El evator paid Turner directly for the auger, $1,150. (ld. at 45-
46.) But Turner felt he never owned the auger, and Shelton testified
he never sold it to Turner. (Doc. 36 Attach. 7 at 14.)
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Hayes wanted the auger nodified for a specific use at Hayes’s hog bin.

Hayes gave Turner certain ways the auger nust be nodified, such as
hei ght di nmensi ons. No one gave Turner draw ngs or designs for the
auger. (Doc. 33 Ex. Cat 10, Doc. 36 Attach. 5 at 34.) Turner nodified

the auger to work as requested. Turner bolted a rubber belting around
t he square hopper. The rubber guard was flexible so that it woul d bend.

One purpose of the rubber belting was to keep feed fromspilling out. *
Farmers El evator accepted the auger as nodified.

Sonetinme after the auger left Turner’'s facility and the 2003
i ncident, the rubber belting Turner had pl aced on the auger was renpved.
The auger was used at other farns, |ike Pennewell’s, and was not used
exclusively at Hayes’s farmfor which it was nodified. (Doc. 37 at 5.)

In July 2003, Pi ke Feeds agreed to renove bad feed fromPennewel | ' s
dairy farm Farners El evator all owed defendant Pennewel|l to borrowthe
auger for use at Pennewell’s farmto renove the bad feed and replace it
with good feed. Pennewell did not sign a witten contract and di d not
pay any deposit, rental, or conpensation for use of the auger. There
was no guard on the auger when Pennewel| obtained it and he knew that,
because he had borrowed that auger previously from Farmers El evator.
He never had used it when the rubber banding was present. (Doc. 33 Ex.
B at 18-21.)

On July 7, 2003, plaintiff was sent to Pennewell’s farm® to pick
up a load of cattle feed. Plaintiff noticed that the auger did not have
a guard on it when he got out of his truck and first saw the auger.
VWhen plaintiff arrived at Pennewell’s farm Pennewell was on a tractor
driving it to the auger to hook the auger to the tractor. Pennewel |l
hooked the tractor up to the auger, and hel ped plaintiff get his truck
near the auger so the feed would run into the Pike Feed truck. After
the truck was filled, the auger was used to continue unl oading the feed

“Turner stated in his deposition the rubber banding was put in
pl ace to nmake the auger safe. (Doc. 36 Attach. 5 at 36.)

The farmland i s owned by def endant Pennewel|’s father, Olie Lee
Pennewel |, Jr. Def endant Pennewell owned half of the mlk farm
operation with his father, but his father had no responsibilities on the
farm (Doc. 33 Ex. B, deposition of Pennewell, at 9-10.)
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into a bucket on a bobcat, so the feed could be otherw se di sposed of.
Plaintiff did not operate the tractor or the small bobcat in use that
day. (Doc. 33 Ex. A at 2-3, Ex. B at 25-26.)

For the first 20 mi nutes of enptying feed into the bobcat's bucket,
the feed ran out of the auger snoothly, but then a clog forned.
Pennewel | told plaintiff not to hit the side of the bin to knock the
feed free, because he was afraid plaintiff Daniels would knock a hole
in the auger. Instead, Pennewell hinself hit the side of the auger.
Plaintiff used a fiberglass stick that was nearby to knock the feed free
fromthe nouth of the bin. Pennewell, too, used a stick to poke out the
feed. (Doc. 33 Ex. B at 44.) The stick plaintiff used was between one
and two feet long. \Wen he used the stick in an effort to free the
cl ogged grain, Daniels knelt on the ground in front of the auger. He
used the stick for five or ten mnutes before his stick got caught in
the auger. Then his hand was pulled into the auger screw bl ade.
Pennewel | thereafter shut off the auger. He unhooked the auger fromthe
tractor, drove the tractor to his house to call 911, returned to
plaintiff in his truck, and drove himto the end of the road to neet the
anmbul ance. (Doc. 33 Ex. B at 53-59.)

Plaintiff had been aware that augers could cause injury. (Doc. 33
Ex. A at 3-4.) He had been asked to pick up bulk feed two or three
times in the past. Although he had seen augers used in the past, the
only time he had used an auger at his job was on July 7, 2003. He had
been trained to use an auger when he began working for Pi ke Feeds eight
years earlier. (Doc. 33 Ex. A at 4, Ex D at 11-12.)

Plaintiff is receiving Wrkers’ Conpensation benefits for his
injury. (Doc. 33 Ex. D at 16.)

Di scussi on
First, the court nust determ ne what |law applies to plaintiff's
state |l aw clains of negligence and strict product liability. Wen the
court has jurisdiction due to diversity of citizenship between the
parties and the amount in controversy, it will apply the choice of |aw
rules of the forumstate, M ssouri. Erie v. Tompkins R Co., 304 U S
64 (1938); Dorman v. Enmerson Electric Co., 23 F.3d 1354, 1358 (8th Grr.
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1994). M ssouri courts would look for the state that has the nost
significant relationship to the accident and parties. Dorman, 23 F.3d
at 1358. The court wll apply the law of Mssouri as the rul es of
deci sion to these cl ai ns, because all defendants reside in M ssouri, and
this is where the alleged accident <causing plaintiff’s injuries
occurred. From the facts of this case, Mssouri has the npst
significant relationship to the facts of this case.

A. Defendant Pennewell’s Mdtion for Summary Judgnent

Def endant Pennewel | noved for summary judgnment, arguing that this
court is wthout subject matter jurisdiction because any danages
plaintiff sustained are exclusively wthin the realm of workers’
conmpensation statutes because he was injured while on the job, and that
Pennewel | had no duty to plaintiff because he was an invitee and the
danger was open and obvious. (Doc. 30 Attach. 2.)

Plaintiff argues that Pennewel| retained possession and control of
the prem ses and thereby owed a duty to plaintiff to use reasonabl e and
ordinary care to prevent injury to the invitee.

The M ssouri Wrkers’ Conpensation Law provides the exclusive

rights and renmedies for injured workers in M ssouri. Mb. Rev. Stat.
287.120; Janmes v. Union Electic Co., 978 S.wW2d 372, 374 (Mb. . App
1998). In Matteuzzi v. The Colunbus Ptrshp, L.P., 866 S.W2d 128, 132

(M. banc. 1993), the court held generally that a |andowner is not
liable for negligence to an injured enployee of an independent
contractor when that enployee is covered by workers’ conmpensation. 1d.
at 132; see also Mouser v. Caterpillar, Inc., 336 F.3d 656, 664 (8th
Cr. 2003). The reasoning behind the holding is that a | andowner woul d
be subject to a “double liability.” Mtteuzzi, 866 S.W2d at 131. Wen
the | andowner hired the independent contractor to performwork on his

| and, the |andowner has already absorbed sone of the cost of the
i ndependent contractor’s workers’ conpensation coverage and then woul d
be potentially liable, and have to pay a second tinme, for inherently
dangerous conditions on his land. 1d. Further, to hold otherw se would
encour age | andowners to forgo hiring expert independent contractors and



either do the work thenselves or hire a nonexpert enployee. Id. at
132. 6

However, an independent contractor's enployee, such as plaintiff
Dani el s, even though covered by workers’ conpensation, can recover if
the property owner failed to use reasonabl e and ordinary care to prevent
injury to a business invitee. Hunt v. Jefferson Arms Apt. Co., 679
S.W2d 875, 879 (Mb. Ct. App. 1984). An enpl oyee of an independent
contractor who has permssion to use a |andowner's prenises or

facilities is such an invitee. Matteuzzi, 866 S.W2d at 132; Pauley v.

Ball Metal Beverage Container Corp., ---F.3d---, 2006 W. 2381592 at *4
(8th Cir. 2006); Lawence v. Bainbridge Apartnents, 919 S. W2d 566, 569
(Mo. Ct. App. 1996). However, the duty of care shifts from the

| andowner to the independent contractor “if the |andowner relinquishes
possession and control of the premises to the independent contractor”
during the performance of the job. Lawence, 919 S.W2d at 569; Paul ey,
2006 W. 2381592 at *4.

To show t hat the | andowner has retai ned possession of the | and, and
is therefore subject to liability, the plaintiff nust “show that the
| andowner controlled the jobsite and the activities of the contractor.”
Matteuzzi, 866 S.W2d at 132.

[ T] he control must go beyond securing conpliance with the
contracts; the owner nust be controlling the physica
activities of the enployees of the independent contractors
or the details of the manner in which the work is done.

Hal m ck v. SBC Corporate Servs., Inc., 832 S.W2d 925, 929 (Mb. Ct. App.
1992). “This is so even if the invitee is a covered enpl oyee under

wor kers’ conpensation.” Lawence, 919 S . W2d at 569 (unlocking doors
for access, demandi ng that the w ndow washi ng be done from outside, and
bei ng checked on periodically was not sufficient control to show the
| andowner retai ned possession).

Here, there is a genuine question of material fact about whether
Pennewel | retained possession of the land and exercised substantial

Had plaintiff been performng inherently dangerous work and not
covered by workers’ conpensation, |andowner Pennewell could be |iable.
See Mouser, 336 F.3d at 665 n.8. There is no dispute that plaintiff was
covered by workers’ conpensation
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control over plaintiff's work while the two used the auger to | oad the
old feed into the truck. The parties dispute the facts surrounding the
work done that day. Pennewel |’s view is that it was plaintiff’'s
responsibility and he was just there to help, whereas plaintiff argues
that it was not his job to |load old feed, that Pennewell controlled how
the work was done, and he was sinply hel ping. Pennewell| obtained the
auger, told plaintiff not to hit it so he would not be responsible for
any hole he m ght cause, operated the tractor, and operated the bobcat.
He never left plaintiff alone to do the work hinself. Such actions
coul d show that Pennewel| retained control over the |and.

Therefore, defendant’s Pennewel|l’s notion for summary judgnment is
deni ed.

B. Defendant Farnmers Elevator’s notion for Summary Judgnent

Inits notion for summary judgnent, Farnmers El evator argues that
the I oan of the auger to Pennewel|l was a gratuitous bailnment to which
plaintiff was not a party. As such, Farners Elevator argues it had a
duty to informthe bailee, Pennewell, of any known defects. But even
assuming plaintiff was a party to the bailnment, any duty Farmers
El evator owed him was satisfied when plaintiff used the auger know ng
it had no guard. Farners Elevator further argues that it is not liable
because Pennewel | selected the particul ar auger he borrowed.

Plaintiff argues that summary judgnent should not be granted
because t he bail ment was not gratuitous, and therefore, Farners El evator
had the duty to deliver the auger in proper condition for use. Even if
gratuitous, plaintiff argues that Farners El evator had a duty to warn
of the known danger, and the fact that plaintiff knew the guard was
mssing is of no consequence; it does not absolve defendant from
liability but at nost is relevant to conparative fault. He also argues
that he personally did not select the auger, and, either way, it was the
only auger avail abl e.

To prevail on an action for negligence, the plaintiff must prove:

1) the existence of a duty on the part of the defendant to
protect the plaintiff frominjury, 2) a breach of that duty,
3) causation, and 4) injury to the plaintiff.



Madden v. C & K Barbecue Carryout, Inc., 758 S.W2d 59, 61 (M. banc.
1988); Ostrander v. Duggan, 341 F. 3d 745, 749 (8th Cir. 2003). The only
el ement in dispute is whether Farnmers El evator owed a duty to plaintiff.

There is no di spute between the parties that Farners El evator was
a bailor of the auger. The dispute lies in whether the bail nment was
gratuitous or for nutual benefit. The inportance of this distinction
is that the duty owed by the bailor in a bailnment for nmutual benefit is
hi gher than that of a gratuitous bail or

A gratuitous bailnment is “created for the exclusive benefit of the
bail ee, as where the articles are |oaned to another sinply for his own
use, w thout any reward or conpensation . . . .” Bailey v. Innovative
Mnt. & Inv., Inc., 916 S.W2d 805, 809 (M. C. App. 1995). In
gratuitous bailnent situations, the “bailor’s only duty with respect to

defects is to informthe bailee of any of which he is aware and which
m ght nmake the use of the subject of the |oan perilous to the bailee or
his servants.” [1d. Therefore, the gratuitous bailor has no duty to
informthe bailee of any defects of which he is not aware.

A bail nrent for nutual benefit confers sone benefit, either reward
or conpensation, on the bailor. Bailey, 916 S.W2d at 809. The Bail ey
court held that enployee satisfaction resulting from being allowed to
borrow tools was not enough of a benefit to nake a mutual benefit
bai | nent. Id. at 810. Citing the Restatement, Second, of Torts, a
M ssouri court has held that the bailor nust lend the article for sone
“busi ness purpose” for the bailnment to be for nutual benefit. Ri denhour
v. Colson Caster Corp., 687 S.W2d 938, 946 (Mb. C. App. 1985); see
also Hicks v. Six Flags Over Md-Anerica, 821 F.2d 1311, 1315 (8th Cr
1987) (unless plaintiff established defendant | oaned himthe tanper for

busi ness purposes, he would have to prove actual know edge of defect).

If the bailment is for nutual benefit of both the bailee and
bailor, the “the bailor has a duty to deliver the |loaned articles in a
proper condition to be used by the parties.” Bailey, 916 S.W2d at 809.
“I'f the bailor fails to provide the loaned articles in a proper
condition, he is liable for any danage suffered by the bailee fromthe
article's unsafe condition.” Bai l ey, 916 S.W2d at 809.
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Def endant Farmers El evat or argues that the bail nent was grat ui t ous,
because it received no compensation for lending the auger. Plaintiff
argues defendant’s enployees stated that the auger was specifically
purchased to lend to area farners for goodw Il purposes, which is a
benefit received by Farnmers Elevator. One definition of “goodwill” is:

b (1) : the favor or advantage that a business has acquired
especially through its brands and its good reputation (2)
the value of projected earnings increases of a business
especially as part of its purchase price (3) : the excess of
the purchase price of a conpany over its book value which
represents the value of goodw Il as an intangi ble asset for
accounti ng purposes.

Merriam- Webster Online Dictionary, http://www. m
w. conf di ctionary/goodw I|. No party disputes that goodwi || is of value
to a business. So there is a factual issue about whether Farners

El evator received the benefit of goodwill for |oaning the auger to area
farmer Pennewel | . Farmers Elevator and plaintiff dispute the reason
Farmers El evator |oaned the auger. There are facts that indicate that
Farmers El evator purchased it tolend to its co-op nmenbers for goodw ||,
and Pennewel | was a menber of the Farners El evator co-op

If the bailment was for nutual benefit, Farmers El evator had a duty
to provide the auger in the proper condition. Bailey, 916 S.W2d at
809. There is a genuine question of material fact as to the proper
condition of the auger. Here, it is undisputed that it was m ssing any
protective guard at the tine Farnmers Elevator lent it to Pennewell
Whet her this rendered the auger in an inproper condition is a factua
determ nation for the jury.

If the bailnment was gratuitous, Farners Elevator’s only duty was
to inform Pennewel | of any defects it was aware of and whi ch m ght nake
the use of the augur perilous to the bailee or his servants. However,
there is no duty to warn of open and obvious conditions. Wnn v.
Pollard, 62 S.W3d 611, 618 (Mb. C. App. 2001). A condition is open
and obviously dangerous by |aw when defendant could “reasonably
anticipate that plaintiff would recognize and protect [hinself] fromthe
danger . . . .” Mrrison v. St. Luke's Heath Corp., 929 S.W2d 898, 905
(Mb. Ct. App. 1996).
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In Chismv. Wiite Oak Feed Co., 612 S.W2d 873 (M. Ct. App. 1981),
the court found that an unguarded auger was not an open and obvi ous
danger by law. In that case, the court found a question of fact existed
about the open and obvious nature of the auger, because there was
conflicting testinmony about the visibility of the unguarded auger,
i ncluding from what standing position it could be seen and the I|ight
around the auger. ld. at 877-78. The court found that "each case
depends on its own circunstances. There is no precise fornmula by which

to determ ne whether or not a condition is so ‘open and obvious’ one is
bound to see it.” Id. at 878-79 (quoting Shannon v. WAshington
University, 575 S.wW2d 235, 237 (Mb. Ct. App. 1978)). An open and
obvi ous danger involves know edge of the condition and appreciation for
the danger it involves. 1d. at 879.

Here, the unguarded auger was an open and obvious, and Farners
El evator could have reasonably anticipated that plaintiff would have
recogni zed the condition and protected hinself fromthe danger. Unlike
Chism there is no factual dispute about the visibility of the unguarded
auger. Dani el s, Pennewel |, and Farners El evator were all aware it was
unguar ded, and Dani el s worked cl ose enough to the augur to see that it
was unguarded, even getting close enough to poke it with a stick. He
saw that there was no guard on it and that there were noving parts. His
deposition testinony states that he was aware of the danger.

Farmers Elevator also argues that it is entitled to summary
j udgnment because Pennewel | sel ected the particul ar auger he wanted, and
“a bailor is not liable tothird persons for injuries fromthe defective
condition of a | eased chattel which the bailee hinself has specifically
selected.” (Doc. 32 at 4-5.) In Blankenship v. St. Joseph Fuel GI &
Mg. Co., 232 S.W2d 954, (Mb. 1954), the court held that normally, the
bailor is not liable for injuries when the bailee selects the chatte
himself. 1d. at 1177. However, the auger in question was the only one
avail able for |oan. Pennewel | did not choose the auger from other
avai | abl e st ock.

Farmers El evator’s notion for summary judgnent is deni ed.

C. Defendant Turner’s notion for Summary Judgnent
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Def endant Turner argues that he is entitled to summary judgnent on
plaintiff’s strict liability claim because he is not a “seller” as
defined in the law, he did not sell the auger in the course of his
busi ness, and the auger was materially altered after it left his shop
He al so argues that the fact that he nodified the auger to the exact
specifications of Farmers Elevator is a conplete defense to liability.

“Essential elenments of a strict products liability claimare (1)
the defendant sold a product in the course of its business; (2) the
product was then in a defective condition, unreasonably dangerous when
put to a reasonably anticipated use; (3) the product was used in a
manner reasonably anticipated; and (4) plaintiff was danaged as a direct
result of the defective condition that existed when the product was
sold.” Engel v. Corrigan Conpany-Mechanical Contractors, Inc., a
Division of Corrigan Bros., Inc., 148 S W3d 28, 30 (Mb. . App. 2004).

There is a genuine question of material fact about the transaction

in which the auger was provided by Turner to Farners Elevator. “[T]he
test for determining the applicability of [strict liability] is not the
sale of the product, but rather the placing thereof in comrerce.”
Bailey, 916 S.W2d at 807 (quoting Gunderson v. Sani-Kem Corp., 674
S.W2d 665, 668 (M. Ct. App. 1984)). “Il]t is the defendant’s
partici patory connection, for his personal profit or other benefit, with

the injury-producing product and with the enterprise that created
consuner denmand for and reliance upon the product which calls for the
imposition of strict liability.” Bailey, at 807 (quoting Gunderson, 674
S.W2d at 668).

The parties disagree about how the auger transaction occurred
Turner argues that he was told sinply to hold the auger for sale, then
nodi fied the auger at the request of Farners Elevator and received one
check for the cost and nodifications, and he then turned over the auger
price to Shelton. Plaintiff alleges that defendant actually bought the
auger from Shelton for $450, then nodified it, then charged $1, 150 to
Farmers El evator. There is a question of defendant Turner’s
particpatory connection, and personal benefit, when he nodified the
auger for Farners El evator.
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There also is a genuine question of material fact about whether
Turner sold augers in the regular course of his business. One
occasional or incidental sale in the course of a business does not nake
a business subject to strict liability. Engel , 148 S.W3d at 30-31.
But Turner is an authorized dealer for Luffland |Industries, a seller of
augers. It is undisputed that Turner is listed as a Luffland deal er.
He testified that he could have sold augers iif a custoner was
i nterested, although he did not advertise that he did so. He did sel
parts and repaired augers, and has sold at | east one other auger in the
past . There are a genuine questions of material fact about Turner’s
role in selling augers and about whether he sold the augur at issue
her e.

Further, the later nodification of the augur does not matter
because the condition, or defective nature, ” of the auger at the tine
the auger left Turner is at issue here. “[P]laintiff must produce
evi dence that neither he nor any third person has nmade alterations to
the product, which would create a defect that could be the proximte
cause of the damages incurred.” Jasinski v. Ford Mdtor Co., 824 S.W2d
454, 455 (Mo. Q. App. 1992). Plaintiff is not asserting that the
renmoval of the rubber belting was the proximate cause of his injuries,

but that the failure to have a proper guard on the auger is the cause
of his injuries. Therefore, whether it was altered by the renoval of
the rubber banding is not an issue here. What is at issue is whether
t he auger was “defective” when it left Turner's facility and was pl aced
in the stream of conmerce.

There is al so a genui ne question of material fact about the nature
of the auger when it left Turner. Def endant Turner argues that the
rubber bandi ng was adequate, and that to place a guard on it would not
have been to Farnmers El evator’'s specifications. Plaintiff argues that
t he rubber banding was not an adequate safety mneasure, as at |east one
expert has testified. (Doc. 41 Attach. 11 at 61-62.)

The question of whether the auger was defective is a question of
fact for the jury to decide. See Mller v. Varity Corp., 922 S W2d
821, 825 (Mb. Ct. App. 1996).
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Turner’s final argunent is that he nodified the auger to Farners
El evator’s exact specifications, and that this absolves him from any
liability. “[Clontractors cannot ordinarily be held liable for injuries
occurring after the owner's acceptance of the work.” Bloener v. Art
Welding Co., 884 S.W2d 55, 58 (Mo. Ct. App. 1994). An exception exists
when inherently dangerous defects are known to the contractor but not

det ectabl e by careful exam nation by the owner accepting the work. 1d.
at 58. However, “the court held that such exception was inapplicable
where the contractor performed the work in accordance with the owner's
specifications, the owner had accepted the work, and there was no
evi dence that the owner relied on the contractor's expertise as to the
proper design of the work to be perfornmed.” Bloener, 884 S.W2d at 58.
In cases where the contractor performed work in accordance wth
specifications, the owner gave the contractor “all specifications,
plans, and drawings for the project.” Fisher v. State Hi ghway
Comm ssion of Mssouri, 948 S.W2d 607, 611 (M. 1997). Here, Farmers
El evat or only provi ded di mensi ons, and did not specify the design or how

the auger was to be nodified for the purpose. Therefore, the instant
case i s unli ke those where contractors perfornmed work in accordance wth
speci fications.

For t he above reasons, the noti ons of defendants Turner, Pennewel |,
and Farners El evator for summary judgnent are deni ed.

D. Mdtions concerning expert Mark Ezra

Def endant Farmers El evator has noved to exclude the opinions of
plaintiff’s expert Mark Ezra, and to bar any new opi nions by him (Docs.
34, 44). It argues that Ezra's opinions about the auger guard are
irrel evant because he has no know edge about this particular auger or
the year it was manufactured. It also argues that plaintiff is now
of feri ng new opi ni ons and t hose were not made known during the di scovery
of this lawsuit.

Def endant Turner has noved to strike plaintiff’s supplenental Rule
26 disclosures (Doc. 52), because they contained affidavit information
not provided until after discovery closed.

- 15-



Plaintiff argues that expert Ezra is know edgeabl e, the substance
of his opinions did not change between his deposition and his post-
deposition affidavit, and even if his opinions did change, defendant has
not been prejudi ced.

Federal Rule of G vil Procedure 702 provides:

If scientific, technical, or other specialized know edge wi ||
assist the trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified as an expert
by know edge, skill, experience, training, or education, my
testify thereto in the formof an opinion or otherw se, if
(1) the testinony is based upon sufficient facts or data, (2)
the testinony is the product of reliable principles and
met hods, and (3) the witness has applied the principles and
met hods reliably to the facts of the case.

Fed. R Cv. P. 702. “[Under the Rules the trial judge mnmust ensure
that any and all scientific testinmony or evidence admtted is not only
rel evant, but reliable.” Daubert v. Merrell Dow Pharnmaceuticals, |Inc.,

509 U.S. 579, 589 (1993).

The court nust first determ ne whether the expert is testifying to
scientific or other technical know edge. Daubert, 509 U S. at 591;
Kuhno Tire Co. v. Carmchael, 526 U S. 137, 149 (1999). Here, Ezra is
an engi neer who would testify about the technical issues involving the
auger. (Doc. 35 Attach. 2, Ex. C.) Ezra based his deposition testinony
on facts learned during the discovery phase. He based his opinions on

phot ographs of the auger and inspections of the auger both before and
after a nmetal guard had been installed. He also reviewed depositions
and | earned about the nodifications Turner made to the auger. Hi s
opinions are based on sufficient facts |learned during the discovery
phase.

Def endant argues that at the tine of his deposition, Ezra did not
know t he manufacturer, or nodel year, of the auger. (Doc. 35 Ex. G at
25-26.) However, Ezra stated that these facts did not natter to his
opi nion, so long as the auger was nmade during the 1970s, so the 1976 and
1991 standards woul d apply.

Ezra’s opinions are based on reliable principles and nmethods. He
was able to explain in detail in his deposition how an auger works.
(Doc. 39 Ex. 2 at 31-32.) He expl ained, considering the nmechanics of
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t he auger, how dangerous it would be w thout a guard. (Doc. 39 Ex. 2,
at 48.) Further, he was able to apply these principles to the facts,
expl ai ning how plaintiff’s hand was drawn into the auger and how he was
har med.

Ezra’'s deposition testinony contains information about industry
standards, which are relevant and can be established by expert
testinmony. See MIller v. Yazoo Manufacturing Co., 26 F.3d 81, 83 (8th
Cir. 1994) (industry standards helped jury understand condition of

| awnnmower and whether it was unreasonable dangerous). Here, Ezra
di scussed the standards published by the American Society of Mechani cal
Engi neers and the application of these standards to augers. (Doc. 39
Ex. 2 at 35-37.) H s explanation included how guards should cover all
nmoving el ements in an auger to avoid injury. This testinony is rel evant
in a case where injury due to |ack of guard is at issue.

The affidavit opinions submtted after the close of discovery
should not be stricken. Ezra's expert report, conpleted May 3, 2005,
stated the opinion that:

In order to protect individuals working near augers, the feed
end of the auger is equipped with a netal wire end guard
which is intended to prevent hands, |inbs and feet from
becom ng entangled in the auger screw. The subject auger is
m ssing the guard which shoul d have been present on the feed
end of the unit.

(Doc. 35 Attach. 2.) In his deposition, he opined that it would be
practical to have a metal grating guard on the auger for safety, but

that hard plastic could be used. He testified that a grating woul d have
stopped plaintiff’s hand and prevented it frombecom ng entangled in the
auger. Essentially, he testified that the auger could have been
equi pped with a guard. He testified that he woul d use safety standards
from 1796 or 1990 in his trial testinobny, unless he | earned the exact

date of manufacture in the meantine. (Doc. 365 Attach. 3, at 47-49

58.)

In an affidavit signed on July 12, 2006, Mark Ezra stated that he
had reviewed the transcripts of Phil Turner, Scott Hayes, and M ke
Ut t er back. He reported that he had Ilearned new, significant
information. At his deposition, he was unaware of the nodifications of
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the auger. In his opinion, the 2000 nodifications were so substanti al
that a new auger was created. Therefore, the auger at issue was subject
to the safety standards applicable in 2000. He opined that the rubber
belting did not constitute a proper guard and that defendant Turner
failed to adhere to safety standards. (Doc. 39 Ex. 1.)

The new affidavit opinion is generally the sanme i n substance as t he
i nformation previously given. See Dunafon v. Delaware McDonald's Corp.,
691 F. Supp. 1232, 1234 (WD. M. 1988). The Dunafon court found that
t he opposing party was not prejudiced by the new opinion. All parties

knew that Ezra intended to testify about whether the auger satisfied
safety standards, and that he was unaware of the manufacture date of the
auger, or the nodifications. He intended to testify that it did not
meet safety standards for either the 1976 or 1991 rules. That his
opi ni on has changed, in that the augur does not neet 2000 standards, is
not so different as to amount to unfair surprise or prejudice. See
Thudiumv. Allied Products Corp., 36 F.3d 767, 770 (8th Gr. 1994). The
year 2000 standards are rel evant because the standards are applicable

to any nodifications that were nade to the auger; it is undisputed that
nmodi fications were made to the auger in 2000. Further, defendants wll
not be prejudi ced because Ezra can be nade avail able to defendants for
anot her deposition

For these reasons,

IT IS HEREBY ORDERED that the notion of defendant Butch Pennewel |
for summary judgnment (Doc. 30) is denied.

I T1S FURTHER ORDERED t hat t he notion of defendant Farners El evat or
and Exchange Co. of Monroe City for summary judgment (Doc. 31) is
deni ed.

IT 1S FURTHER ORDERED that the notion of defendant Harvey Turner
for summary judgnment (Doc. 36) is denied.

I T1S FURTHER ORDERED t hat t he noti on of defendant Farners El evat or
to bar testinony of expert witness Ezra (Doc. 34) and to bar the new
opi nions of Ezra (Doc. 44) are deni ed.
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ITIF FURTHER ORDERED t hat t he notion of defendant Turner to strike
plaintiff’s Rule 26 disclosures (Doc. 52) is denied.

N ~-,
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Jd 0 Ty N 1 4
el A . flees
DAVI D D. NOCE

UNI TED STATES MAG STRATE JUDGE

Si gned on Septenber 13, 2006.
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